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Arising out of Order-In-Original No .__19/Refund/2016__Dated: 09/03/16 issued by:
Assistant Commissioner Central Excise (Div-IV), Ahmedabad-II

O R/ ST AT TaH gar (Name & Address of the Appellant/Respondent)

M/s Laxcon Steels Ltd. :
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Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:
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Revision application to Government of India:
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A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Dzep Building, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:
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In case of any loss of goods where the loss occur in transt from a factory to a warehouse or to

another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory orina warehouse
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(d)
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In case of goods exported outside India export to Nepal or Bhutan, without payﬁ'lent of
duty.
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Credit of any duty allowed to be utilized towards payment of excise duty .on. final

products under the provisions of this Act or the Rules made there under and such order -
is passed by the Commissioner (Appeals) on or after, the date appointed under &ac.168

e

of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under

Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which

the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the OlO and Order-in-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35.EE of CEA, 1944, Znder Major Head of Account.
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The revision applicaticgn shall be accompanied by a fee of Rs.200/- where the éméunt
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac. S
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to :- ‘ ,

the.special% bench of fCuétom, Excise & Service Tax Abpellate'_Tribunal_ of West Egn;glck
No.2, R.K. Puram, New Delhi-1 in all matters relating to. classification valuation and.
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To the-we‘st regionél bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380

016. in case of appeals other than as mentioned in para-2(i) (a) above.
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(b) To the West regional bench of Customs, Excise. & Service Tax Appellate
Tribunal (CESTAT) at 0-20, New Mental. Hospital Compound, Meghani Nagar,
Ahmedabad: 380016, in case of appeals other than as mentioned in para-2(1)

above. '
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3
as prescribed under Rule 6 of Central Excise (Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of ¥
1,000/-, ¥ 5000/- and ¥ 10,000/- where amount of duty/penalty/demand/refund is
upto 5 Lac. 5 Lac to 50 Lac and above 50 Lac respectively in the form crossed
bank draft in favour of Asst. Registrar of branch of any hominate public sector
bank.of the place where the bench of any nominate public sector bank of the

place where the bench of the Tribunal is situated. Application made for grant of
stay shall be accompanied by a fee of ¥ 500/-.
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In case of the order covers a number of order- in Original, fee for each 0.1.0.
should be paid in the aforesaid manner not withstanding the fact that the one
appeal to the Appellant Tribunal or the one application to the Central Govt. As
the case may be, is filled to avoid scriptoria work if excising ¥ 1 lacs fee of ¥
100/- for each. .
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One copy of application or O.1.O. as the case may be, and the order of the

adjournment authority shall beer a court fee stamp of ¥ 6.50 paise as prescribed
under scheduled-1 item of the cqurt fee Act, 1975 as amended.

(5) ammﬁamwmmmmaﬁmmeﬁmm
: m%m@maﬁﬁ,%ﬁmmawﬁammmﬁmw(m)
e, 1’¢x # AT | .

(6) Attention in invited to the rules covering these and other related matter
contended in Customs, Excise’ & Service Tax Appellate Tribunal (Procedure)

Rules, 1982. -




F.No. V2(72)22/Ahd-11/App-11/2016-17

ORDER-IN-APPEAL

M/s Laxcon Steels Ltd, Plot No.235, Sarkhej Bavla, N.H. No.8A, Village-
Sari, Ta- Sanand, Ahmedabad 382 220 (henceforth, “appellant”) has filed the
present appeal against the Order-in-Original No.19/Refund/2016 dated
'9.3.2016 (hencefofth, “impugned order”) passed by the Assistant
Commissioner of Central Excise, Division-IV, Ahmedabad-II (henceforth,
“adjudicating authority”) rejecting a refund claim of Rs.19,84,103 /- filed by
the appellant.

2. Briefly stated, the facts of the case are that the appellant, a
manufacturer of SS/Alloy Ingots, SS Flats, efc., had taken Cenvat credit of duty
paid on HR Plates, HR Coils, HR Sheets, etc. as inputs meant for use in the
manufacture of components, spares, accessories of pollution control
_equipment. When a preventive team of the jurisdictional Commissionerate
visited the appellant’s factory on 12.11.2014 and disputed the said availment
of Cenvat credit, appellant debited the credit amount of Rs.19,84,103/-in his
Cenvat credit register. On 9.11.2015, however, appellant filed a refund claim
for the same amount before the adjudicating authority stating thaf he was
eligible to avail the credit and debiting the amount on 12.11.2014 was an
error. The adjudicating authority rejected the refund claim vide impugned
* order after issuing a show cause notice to the appellant. The appellant has felt

aggrieved with the impugned order and has preferred this appeal.
3. The grounds of appeal, in very brief, are as follows-

31 Refund claim has been rejected merely on the ground that
investigation is still pending, however, there is no provision under
section 11B of the Central Excise Act, 1944 that refund cannot be

sanctioned during pendency of investigation.

3.2 The appellant, in his reply to the show cause notice, had

complied with the requirement of submitting documentary evidence of
the amount debited, hence refund claim ought not to have been

rejected.

3.3  The adjudicating authority has not rebutted the contention made
by the appellant that Cenvat credit wrongly debited by the appellant
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~ cannot be withheld without issuing a show cause notice in the matter

of investigation undertaken by the preventive.

3.4. Appellant has relied on CESTAT decisions in case of ]alﬁac India
Ltd v. CCE, Merut-I [2015(329) ELT 804(Trib.-Del.)] and also in the
case of Raymond Ltd v. CCE, Bhopal [2013(289) ELT 353 (Trib.-Del.)]
to state that erroneous reversal of Cenvat credit can be claimed under

refund.

4, In the personal hearing held on 20.6. 2017, Sari P G Mehta, Advocate

represented the appellant. He reiterated the grounds of appeal and submitted
a copy of Order-1n-0r1g1nal No.13/DC/D/2017/RK dated 1.6. 2017 issued by
the ]urls'dlctlonal' Deputy Commissioner dropping the demand of

Rs.19,84,103/- issued in the same matter.

5. I have carefully gone through the grounds of appeal and documents '

submitted therewith. The appellant is in appeal against the rejection of refund

of Rs.19,84,103/-. The appellant had paid the said amount on 12.11.2014 vide

* Cenvat Register (RG23A Pt-II) entry no. 2785/12.11.2014 when a preventive

team of the jurisdictional Commissionerate visited the factory of appellant
and disputed the credit taken on HR Plates, HR Coils, HR Sheets, etc used as

inputs for the manufacture of components, spares and accessories of

~ pollution control equipment. The main reason for ‘denial of refund by the

adjudicating authority is that the investigation in the matter of admissibility
of Cenvat credit is still underway and it is premature to claim refund before

the completion of investigation.

. 6. As mentioned earlier, appellant has submitted a copy of Order-in-

Original No.13 /DC/D/2017/RK dated 1.6.2017 issued by the jurisdictional
Deputy Commissioner. By this Order-in-Original, show cause nofice
no.v.72/03-31/D/2016 dated 20.1. 2017 issued to the appellant proposmg
disallowance and recovery of Cenvat credit of Rs.15;84,103/- stands decided
in favour of the appellant. , therefore, observe that the investigation in the

matter is no longer pending in the matter, in fact, show cause notice based on

" the investigation has already been issued and decided by the competent

authority.
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6.1 However, since issuance of the show cause notice in the preventive
“case and adjudication thereon has happened subsequent to passing of the
impugned order, and further, since refund claim was rejected mainly on the
.ground that investigation in the preventive casz was incomplete‘ and
therefore refund claim was premature, the matter neads to be remanded back

to the adjudicating authority for re-examination.

7. In view of foregoing, I remand back the matter to the adjudicating
authority for a fresh decision in light of the fact that connected preventive

matter now stands decided.
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The appeal filed by the appellant stands disposed of in above terms. O
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Date:

Attested

¢ Jlo

(Sanwarmal Hudda)
Superintendent

Central Tax (Appeals) : : Q
Ahmedabad _ ' .

By R.P.AD.

To, - _

M/s Laxcon Steels Ltd,

Plot No.235, Sarkhej Bavla,

N.H. No.8A4, Village-Sari,

Ta- Sanand, Ahmedabad 382 220

Copy to: '
1. The Chief Commissioner of Central Tax, Ahmedabad Zone.
2. The Commissioner of Central Tax, Ahmedabad - North.
3. The Additional Commissioner, Central Tax (System), Ahmedabad South.
4, The Asstt./Deputy Commissioner, Central Tax, Division-IV, Ahmedabad-
North. :
“Guard File. '
6. P.A.




